
737 FEDERAL REPORTER, 2d SERIES114:4:

verse to the interests of others in the same
business." Carter v. Carter Coal Co., 298
U.S. 238, 311, 56 S.Ct. 855, 873, 80 L.Ed.
1160 (1936). Since the FCC has here re­
tained its final authority over these possi­
ble surcharges, which cannot go into effect
unless and until the Commission approves
them, and since the Commission has not
prescribed any formula for their composi­
tion, it is premature to accuse the agency
of an unlawful delegation. Nor will it be
open to the charge if, upon presentment by
any exchange carrier of its plan for impos­
ing such charges on private system in the
future, it takes due note and careful consid­
eration of the views of all interested par­
ties. For the present, however, there is no
case that presents any issue that is ripe for
review.

4. Foreign Exchange ("FX'~ Service

Foreign exchange ("FX") service is an­
other component of the nation's communi­
cation system.(Z "Foreign exchange ser­
vice is a combination of a local telephone
access with a dedicated intercity private
line which permits the public to call a local
number to reach an ... office in a distant
city." Brief for ARINC at 6, n. 3. "For
example, if an airline with a central reser­
vation office in Kansas City acquires FX
service between Kansas City and Denver, a
potential Denver customer can dial a 7-digit
local phone number in Denver-the 'open
end'-to reach the Kansas City reservation
bureau-the 'closed end'." Brief for the
BOCs at 66, n. 75. Every call going out
through an FX number is an interexchange
long-distance call. Thus every FX call uses
the local loop's non-traffic sensitive equip­
ment. This is undisputed. Under the old
regime, however, FX users paid only the
cost of a local business line and made no
contribution for access to the "foreign ex­
change" similar to that assessed users of
MTS/WATS or equivalent OCe-provided
long distance services. FX users enjoyed a
uniquely privileged spot in the rate struc­
ture.

42. "Foreign" indicates an exchange in another

The FCC determined that this special
preference within the rate structure had to
be eliminated. The Commission com­
mented in its Access Order that

[T]he current methods of recovering
costs of jointly used non-traffic sensitive
subscribed plant for MTS, open-end FX,
CCSA and WATS service and the ENFIA
services are totally different and produce
widely differing results even though
each service uses the same plant in the
same manner. The FX and CCSA servic­
es pay local exchange rates for open end
access, the MTS/WATS equivalent ser­
vices must pay the higher ENFIA rates,
and MTS and WATS pay even higher
access compensation through the settle­
ments and divisions of revenue process.

Access Order, 93 F.C.C.2d at 258. As dis­
cussed, supra, the FCC, as one of its ulti­
mate goals, projected a single-tier rate
structure within which all providers of in­
terstate service would pay the same carrier
access charges. As a way station on the
road to equal rates, however, the FCC es­
tablished a two-tier system that recognized
the reality of premium access enjoyed by
some carriers, primarily AT & T. The
OCCs thus will temporarily pay less in rec­
ognition of their inferior access. The FCC
also chose to place the FX users into this
second tier and, recognizing that while
most FX users depend heavily upon the
service, others use it only lightly, the Com­
mission also determined that carriers would
recoup the cost of access on a minutes-of­
use basis rather than through a flat
charge.

While ARINC initially applauded the
FCC's proposal to move the industry to a
cost-based footing for access, See Com­
ments of Aeronautical Radio, Inc. at J.A.
1387, its enthusiasm quickly waned when it
became apparent that the new plan would
require of FX users that which it would
require of all other equivalent services­
payment of a fair share of their attributa­
ble costs. See Opposition of ARINC at
J.A.2469. ARINC's stake in the treatment
of FX service is considerable:

state, and not one in a foreign country.
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The airlines have established a system of
some 12,000 foreign exchange (HFX") cir­
cuits to provide the public with toll-free
access to airline infonnation services.
Use of FX lines enables the airlines to
absorb the cost of intercity calls when
members of the public contact an airline
office in a distant city for flight infonna­
tion, reservations, and other services.

Brief for ARINC at 6. The FCC's plan
presented the airlines with an "increase
from a typical $30 per month charge for
business service at FX open ends to, as a
minimum, the $235-plus per month non-pre­
mium carrier charge, some eightfold in­
crease." Id. at 32 (emphasis in original).
ARINC's most recent estimate of the total
cost increase the airlines will incur is ap­
proximately $30 million annually. Reply
Brief for ARINC at 18, n. 20. We have no
reason to doubt the accuracy of ARINC's
cost forecasts.

The FCC's response to ARINC's com­
plaints appeared first in its Further Recon­
sideration Order. The Commission noted
that "FX customers pay substantially less
for each minute of use of the foreign ex­
change's local network than would an MTS
customer or the customer of an OCC using
that carrier's MTS-like service." Id., ~ 99,
n. 46, 49 Fed.Reg. at 7822. The FCC then
responded to ARINC's comments:

The ARINC petition apparently re­
quests that initial access charges for
open end FX access be established at a
level that is lower than the access
charges for MTS/WATS equivalent ser­
vices in order to provide FX users with a
more gradual transition from the exist­
ing charges.... The rules that we
adopted in the Access Charge Order
were designed in part to remedy the
longstanding discrimination between
rates charged FX and MTS users, thus
satisfying one of the central purposes of
this proceeding. As early as the Second
Supplemental Notice we presented a
plan to establish parity between FX and
MTS rates. 77 F.C.C.2d 224. The Ac­
cess Charge Order achieved this parity
in a way that differed somewhat from
the plan described in the Second Supple-

mental Notice. That Order required
that carrier's carrier charges, including
Carrier Common Line charges, be as­
sessed in the foreign exchanges for each
minute of use that FX service made of
that local network. Petitioners have not
demonstrated that FX charges that are
lower than OCC charges would be war­
ranted.

Id.

ARINC's argument on appeal is relative­
ly simple. It argues that throughout the
FCC's orders there runs the recurring
theme that the Commission has been on
guard against potentially devastating im­
pacts of the new rate structure upon cer­
tain classes of communications consumers.
This concern has been embodied in a varie­
ty of transitional devices designed to intro­
duce consumers of specified services to the
new access charges in stages. "In sharp
contrast to its solicitude for the impact of
its decision on other entities," ARINC ar­
gues, "the agency totally ignored the im­
pact on subscribers of the largest rate in­
crease it prescribed ... " , namely, FX
users. Brief for ARINC at 32. "[T]he
Commission failed to take into account the
manifest threat to the viability of an indus­
try already under severe financial strain­
the airlines," continued ARINC. Id. at 33.
It concluded:

The Commission's complete indifference
to the plight of FX users facing massive
rate increases, in contrast to its oft-re­
peated solicitude for all other entities
facing even a fraction of such an impact,
flies in the face of its obligation to deal
evenhandedly with different parties who
are similarly situated.

Id. at 35. ARINC refers the court to a
well-known series of cases which undoubt­
edly do establish the proposition that an
agency must "take pains to reconcile an
apparent difference in the treatment ac­
corded litigants circumstanced alike."
Garrett v. FCC, 513 F.2d 1056, 1060 (D.C.
Cir.1975). See also Melody Music, Inc. v.
FCC, 345 F.2d 730, 732-33 (D.C.Cir.1965).
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The FCC's response to ARINC's objec- longer period of time beginning with the
tions is twofold. First, the agency repeats Second Supplemental Notice in April of
what it has earlier stated in its orders: it 1980 when notice was first given that the
must treat FX users as it does the users of FCC intended to remedy the discrimination
MTS/WATS or similar OCC-provided ser- in rates between MTS, OCC and FX users.
vices in order to avoid violating its statuto- Second Supplemental Notices, 77 F.C.
ry command of non-discrimination. Sec- C.2d 224 (1980). Charges that the FCC has
ond, the Commission points to various as- acted precipitously with regard to any class
pects of its plan which do take into account of user simply do not wash. Exclamations
concerns for the position of FX subscrib- of "rate shock" are similarly undermined
~ ~~~~~~~~

In fact, the Commission did consider the become a protracted delay.
transitional impact on FX customers in
designing its access plan. First, FX cus- Second, the court need not accept AT &
tomers pay only non-premium access T's characterization of FX users as that
rates, even though it costs virtually the category of users "who, more than any
same to provide the FX line-side connec- other class of users, have escaped responsi­
tions as it costs to provide the premium bility for massive interstate use of local
trunk-side connections.... Second, the facilities," Brief for AT & T at 54, to never­
FCC decided to assess the FX non-premi- theless conclude that FX subscribers have
um charge on a per minute rather than been enjoying very advantageous benefits
on a per line basis in order to protect for many years. The size alone of the
those FX customers with relatively low· . airlines' FX network is eloquent testimony
usage. . . . Third, the Commission has of advantages enjoyed by FX users over
recognized the "substantial hardship" consumers of other means of interstate
that low-volume FX customers might connection. FX service appears to be the
suffer in areas in which no FX usage functional equivalent of standard long-dis­
measurement capability now exists.... tance and like services. Nothing in the
The FCC refused to allow carriers in record indicates that FX customers using
such areas to charge a flat FX rate based FX service deserve any better treatment
on a monthly minute count of 4,076, than customers of those other services who
which the FCC viewed as too high. In- will ultimately be required to bear the cost
stead, the Commission permitted carriers of the new access charges. FX customers
to charge the equivalent of the local busi- have in the past enjoyed what amounted to
ness rate, or to develop some other rea- a subsidy paid for by other long distance
sonable surrogate charge... These users.
measures show that while the FCC may
not have gone as far as ARINC might Third, we are impressed with those fea-
have liked, ARINC is certainly wrong to tures of the FCC's plan that do cushion the
assert that the Commission entirely ig- blow for FX users. Indeed, we are hard
nored the impact on FX customers of the pressed to understand why FX users are
new access rates. not being charged the premium rate for

Brief for the FCC at 106-108. access as MTS customers, unless the FCC
in fact gave some consideration to the rate

We begin by noting that the FCC's first shock \'{hich FX users will feel when intra-
order in this matter appeared on March 11, duced to the new order.
1983. The new plan will take effect, at the
earliest, in June of 1984. Thus every sub- We must reject ARINC's attempt to re­
scriber to any service which will be as- classify FX as something other than the
sessed an increase in cost due to access equivalent of MTS Oong distance) service.
charges will have in effect enjoyed a mini- ARINC shrewdly attempts to obscure obvi­
mum period of transition of more than a ous differences between FX and other ser­
year. This does not even include the far vices such as PBX and Centrex-Co and then
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403 U.S. 923, 91 S.Ct. 2233, 29 L.Ed.2d 701
(1971).

43. Greater Boston Television Corporation v. FCC,
444 F.2d 841, 852 (D.C.Cir.1970), cert. denied,

III. CONCLUSION

Over five years' study of complex and
far-ranging issues set the foundation for
the FCC's orders in this case. The Com­
mission predicted industry trends and the
impact of rate changes, reconciled widely
diverse policy goals and numerous compet·
ing interests, and devised solutions to novel
and difficult problems. Confronting rapid
and fundamental changes in the telephone

NATIONAL ASS'N OF REG. UTIL. COM'RS v. F.C.C.
Cite as 737 F.2d 1095 (1984)

to argue that it deserves every considera- industry as a result of competition and
tion shown these categories of services. fast-moving technology, the FCC acted for
There are substantial differences. the most part with flexibility and care.
Throughout this proceeding the FCC has The Commission's work fell short of the
taken great pains to draw a great number ideal at several turns, but our review does
of careful and often subtle distinctions. It not and cannot require perfection. See
has done so here as well. ARINC urges MCI Telecommunications Corp. v. FCC,
the court to redraw the lines and shuffle 627 F.2d 322 (D.C.Cir.1980); VOLTAIRE,
the categories-a chore for which we are DICTIONNAIRE PHILOSOPHIQUE (Dra­
manifestly not suited. While the court is matic.~) (1794) ("~ mieux est l'ennemi
most certainly "not a hostile stranger to du bien -the best IS the enemy of the
the office of first instance",43 neither is it good).
the draftsman of intricate new plans. [37] We do not find unreasoned the

[36] W t I . t t th t 't' Commission's determination that, to the ex-emus a so pom ou a 1 IS . .
'bl b th to t th f tent practical, telephone prIces should bepoSSl e 0 accep e accuracy 0 • •

, I h . "based upon the true cost characteristics of
ARINC s portraya s of t e cost Impact telephone compan plant." Access Order
abou.t to h~t the ai~lines and to dismiss ~hat 1128, 93 F.C.C.2d ~ 251. Nor, with limited
conSlde~atlo~ ~s Irrelevant. Woven mto exceptions, can we quarrel with the FCC's
ARINC s brief IS the theme that, somehow, exercise of judgment in deriving workable
the airlines are different. But, so far as formulas, estimating numbers that cannot
this appeal is concerned, they are not. AR- be mathematically proved, and making eq­
INC could not seriously argue that the uitable assessments of the speed with
impact upon a single industry of the FCC's which changes should be introduced.
vast and ambitious reworking of the com- Further refinements to the FCC's plan
munications industry's rate structure could could be debated endlessly. However, the
in any way affect the outcome of our re- Commission has reached a point in its delib­
view. There are winners and losers galore erations where "a month of experience will
as a result of the FCC's plan which will be worth a year of hearings." American
eventually place the cost of services provid- Airlines, Inc. v. CAB, 359 F.2d 624, 633
ed upon those who use the facilities. It is (D.C.Cir.), cert. denied, 385 U.S. 843, 87
certainly not within the scope of this S.Ct. 73, 17 L.Ed.2d 75 (1966). The FCC
court's review to seize upon the impact on has not achieved a plan of pristine quality.
a single industry as a reason for returning But "[i]n the words of Voltaire: Perfection
the FCC to its drawing board. Considera- is attained by slow degrees; it requires the
tion of the FX-connected question places us hand of time." Access Order, 93 F.C.C.2d
in the center of the FCC's ambit of discre- at 364 (statement of Commissioner Quello).
tionary authority. Accordingly, we affirm For the reasons stated, we affirm the
this segment of its plan. Commission's orders in principal part, and

remand for further consideration consistent
with this opinion the segments on party
line service and small telephone companies'
election of "average schedule company"
status.

It is so ordered.
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4301 Connecticut Ave.
Washington, DC 20008-2304

Errald Miller
President & CEO
Telecommunications ofJamaica Limited
47 HalfWay Tree Road
PO Box 21
Kingston 5
Jamaica, West Indies

Government of Jamaica
Ministry ofPublic Utilities
and Transport
36 Trafalgar Road
Kingston 10, Jamaica

Nooruddin Baqai
Pakistan Telecom Authority
%Camp Office
Permanent Mission of Pakistan
Geneva, Switzerland

"'.



Lionel A. Hurst*
Ambassador ofAntigua and

Barbuda & CARICOM
Coordinator

%Embassy of Antig,.1a & Barbuda
3400 Int'l Dr.
STE#4
Washington, DC 20008-3006

Charles C. Hunger
Catherine M. Hannon
Hunter & Mow, PC
1620 I Street, NW
Suite 701
Washington, DC 20006
Attys for

Telecommunications Resellers
Association

Kenneth Robinson
1133 21st St., NW
PO Box 57.455
Washington, DC 20037-0455
Atty for Telecom Italia

Philip J. Richards
Managing Director
Telecom Vanuatu Limited
Republic ofVanuatu
Port Vila
South Pacific

Jonathan Jacob Nadler
James M. Fink
Thomas E. Skilton
Squire Sanders & Dempsey LLP
1201 Pennsylvania Ave, NW
PO Box 407
Washington, DC 20044
Attys for Telefonica Del Peru
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Alfred M. Mamlet
Kent D. Bressie
Colleen A. Sechrest
Steptoe & Johnson LLP
1330 Connecticut Avenue NW
Washington, DC 20036
Attys for Telefonica Internacional

De Espana S.A.

Luis Lopez-van Dam
General Secretary
Telefonica Internacional

de Espana S.A.
Jorge Manrique 12
Madrid 28006
Spain

Gary M. Epstein
Teresa D. Baer
Latham & Watkins
1001 Pennsylvania Avenue, NW
Washington, DC 20004
Attys for Telefonos de Mexico S.A. de
C.V.

Rais Hussin
Telekom Malaysia
Global Business Division
3rd Floor
Block A
Wisma Samantan
Jalan Gelenggang
Damaneara Heights
50490 Kuala Lumpur
Malaysia



Jerry Babski
Director
Department of International Cooperation
Telekomunikacja Polska S.A.
Warsaw
Republic ofPoland

Kelley Boan
North American Representative
Telia AB
234 Oak Court
PO Box 752
Severna Park, Maryland 21146

John Hibbard
General Manager
International Carrier Business
Telstra Corporation Limited
231 Elizabeth Street
Sydney NSW 2001
Australia

Aswin Saovaros
The Communications Authority of
Thailand
99 Chaeng Watthana Road
Donmuang
Bangkok 10002 Thailand

Judith D. O'Neill
Janet Hernandez
Reid & Priest LLP
701 Pennsylvania Ave, NW
Washington, DC 20004
Attys for Tricorn S.A.

Samuel A. Martin
ChiefExecutive Officer
Telecommunication Services of

Trinidad and Tobago Limited
P.O. Box 917
54 Frederick Street
Port of Spain
Trinidad, West Indi~~s
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Pat Phillips
First Secretary
Trade Policy
Trade Department
British Embassy-Washington
3100 Massachusetts Ave, NW
Washington, DC 20008-3600
for United Kingdom Government

United States of America-Office of the
U. S. Trade Representative
Amb. Jeffrey M. Lang - US Trade
Representative
Hon Larry Irving - Dept. of Commerce
%Amb. Vonya B. McCann
Department of State
Room 4826
2201 C Street, N.W.
Washington, D. C. 20520

Tom Bliley
John D. Dingell
W. 1. Truzin
Michael Ordey
U.S. House ofRepresentatives
Committee on Commerce
316 Ford House Office Building
Washington, DC 20515

K. P. Tiwari
Chief General Manager
Videsh Sanchar Nigam Limited
Mumbai, India

Richard S. Whitt
Worldcom, Inc.
1120 Connecticut Ave, NW
Suite 400
Washington, DC 20036

Terrence P. McGarty
The Zephyr Capital Group
24 Woodbine Road
Florham Park, NJ 07932


